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Not-For-Profit Corporations Act (Ontario)
(ONCA)
• The Act revises the law in respect of not-for-profit

corporations incorporated under the laws of Ontario
• Modelled after the regime in place for for-profit

corporations
• Received Royal Assent on October 25, 2020
• Proclaimed into force on October 19, 2021
• Replaces the Corporations Act (Ontario) for most

Ontario not-for-profit corporations

Non-Share Capital Corporations

Charity

Non-Profit
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Lynne Golding

Transitioning to
the Act

Time/deadlines for transition
• Upon ONCA being proclaimed in force, Part III of the Corporations

Act was repealed
• ONCA applies to existing corporations
• Current Letters Patent and By-laws will continue to apply
• Existing corporations will have 3 years to file articles of

amendment to amend Letters Patent and amend By-laws, etc. to
conform to ONCA

• After 3rd anniversary, non-compliant provisions will be deemed to
be amended to be in conformity with the requirements of the New
Act
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Exceptions to 3 year rule
Provisions regarding the following matters if contained within a
corporation’s by-laws or special resolutions on October 19, 2021
will continue to apply after the 3 year period until articles of
amendment are endorsed:
• Number of directors
• Two or more classes or groups of members
• Voting rights of members
• Delegates under section 130 of the OCA
• Distribution of the remaining property of a corporation that is not

a public benefit corporation on winding up or dissolution

Process to Transition Existing Corporations
• Establish roles / timing / approvals for process
• Consider your organization’s current practices versus

what is prescribed in your current documents
• Review documents for conformity to desired

governance structure
• Review documents for compliance with ONCA
• Create term sheet or other summary
• Create definitive documents – articles/by-laws/policies
• Obtain approvals / file documents
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Gather and Review Relevant Documents
• Letters Patent and any Supplementary Letters Patent

• By-Laws – ensure you have all amendments

• Terms of Reference for Board Committees

• Board resolutions that designate additional Board offices and descriptions
of their duties

• List of Directors and Members

• A copy of the ONCA and Regulations or a comprehensive summary of
each and the government issued standard organizational by-law (once
issued)

• Prior year’s financial statements

Amending Letters Patent
Old Act New Act

Terminology Letters Patent
Supplementary Letters Patent
Letters Patent of Amalgamation
Letters Patent of Continuance

Articles of Incorporation
Articles of Amendment
Articles of Amalgamation
Articles of Continuance

Corporate Approval
Process to amend
above

Special Resolution (Board plus
2/3 members voting thereon)

Special Resolution (2/3 of
members voting thereon)

Government Approval
Process

Discretionary As of right

Public Guardian &
Trustee Approval
Process

Required for charities No longer required so long
as “after acquired property
clause” is included
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Completing application for Articles
• Need to insert a company key – mailed to registered office
• Company email address
• Requested date of articles
• Confirmation of Authorization- warning re penalties
• Name: 4 options for English and French
• Number of Directors – fixed or min/max
• North American Industry Classification System (“NAICS”) code
• Is the corporation a charity? Does the corporation have consent

from PGT not to use the “After Acquired Property clause”

New role for PGT viz Articles
Old Regime New Regime

Approval of PGT required for
incorporating documents and
amendments

Yes No longer required so long as after
acquired property clause is included

Corporation required to provide the
following with incorporating documents
and amendments:

Copies of formation document (articles
etc. and amendments)

Yes Yes but Service Ontario will provide it

Street & mailing addresses of
corporation and directors and officers

Yes Yes but Service Ontario will provide it on
incorporation; thereafter corporation must
provide it

3 years worth of financial statements Yes No
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After Acquired Property Clause

All funds and other property held by the corporation
immediately before the articles become effective or that are
received subsequently by the corporation pursuant to any will,
deed or other instrument made before the articles become
effective, together with any income or other accretions to the
funds or other property, will be applied only to the purposes of
the corporation as they were immediately before the articles
become effective

Amending By-Law

• Decision:  model or more expansive by-law
• Generally, can come into effect following board

approval (majority vote); will cease to have effect if not
confirmed by members (2/3 approval) at the next
following meeting of members

• Must provide specific notice of amendment in notice of
meetings of directors and members
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Lynne Golding

Public Benefit
Corporations

Classification of Corporations

• Public Benefit Corporation - Charitable:
• A corporation incorporated for charitable purposes – uses common law definition

• Public Benefit Corporations – Non-Charitable:

• A corporation that is not a charitable corporation but receives more than $10,000
in a financial year in funding from:
• public donations from persons who are not members, directors, officers, or employees, or
• grants or similar financial assistance from the federal, provincial or a municipal government or an

agency of any such government body

• Non-Public Benefit Corporation:
• All other not-for-profit corporations
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Timing for change in status

18

Level of Financial Review
Gross
Annual
Revenue

Type of External
Financial
Review

Type of Resolution required to avoid Full
Audit

PBC

$500,000+ Full Audit N/A
$100,001 to
$499,999

Review
Engagement

Extraordinary (80%) of those entitled to
vote, must be renewed annually

$0 to
$100,000

None Required Same as above

Non-
PBC

$500,001+ Review
Engagement

Same as above

$0 to
$500,000

None Required Same as above
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Board and Members Matters

PBC Non-PBC

Board Composition
Requirements

Minimum 3 directors,
not more than 1/3
may be employees of
PBC or affiliates

Minimum 3
directors

Entitled to Members dissent
rights?

No Yes

On Dissolution etc
PBC Non-PBC

Entitled to receive FMV for
membership interests

No Yes

To whom may residual assets
on dissolution be distributed?

A charity or non-
charitable corporation
with similar purpose
or to a government
agency

Rateably among
its members,
unless articles
state otherwise**

*BUT if it was a PBC in any of 3 years prior to year of dissolution then
deemed a PBC
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Laurie Turner

Members & Basic
Members Rights

Members versus Directors

As a reminder…
• Members and directors have distinct roles within a corporation –

even if members and directors are one and the same
• Members are similar to shareholders of a for-profit corporation (but

are not “owners”)
• Directors are responsible for the management (or supervision of

the management of) the corporation’s activities and affairs
• Directors have fiduciary obligations; members do not
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Election and Removal of Directors
• Generally, members elect directors at annual meetings
• Members can (subject to exception for ex-officio directors) remove directors by

ordinary resolution
• The remaining directors may fill vacancies except where:

Members have filled vacancy (at meeting at which a director was removed)
A quorum of directors does not exist
There has been a failure to elect the number or minimum number of directors
established by the Articles
A membership group or class has an exclusive right to elect the director whose
vacancy is being filled
The By-laws provide otherwise

Audits & Review Engagements

• Audit versus review engagement
• Members have right to appoint auditor or person to conduct review

engagement and set the remuneration for such person
• Subject to one exception, members may remove auditors or person

conducting review audit by ordinary resolution
• A quorum of directors may fill vacancy in respect of an auditor or person

conducting a review engagement where members have not done so
unless the By-laws provide otherwise
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Members’ Meetings

• Notice of members’ meetings must be given in accordance with
By-laws, but in any case, not less than 10 days and not more than
50 days before the meeting is to occur

• Where “special business” will be transacted at the meeting, the
notice must:

State the nature of business in sufficient detail to permit a member to form a
reasoned judgment on the business

and
Include the text of any special resolution that will be submitted to the meeting

Methods for Voting

• Voting is by show of hands, unless the by-laws otherwise require or a
ballot is demanded

• Members may vote by proxy only if permitted by Articles or By-laws
(which may specify that proxyholder must be a member)

• A corporation may also provide in its by-laws for voting by mail or by
telephonic or electronic means (in addition to or instead of proxy-voting)
but only if:

it has been verified as having been given by a member entitled to vote
and

the corporation is not able to identify how each member voted

25

26



14

• Non-voting
members no votes
under any
circumstances

Corporations Act

Non-voting have voting rights if:

• Extraordinary sale

•Amalgamation

•Continuance to another
jurisdiction

•Change to any rights or
conditions attached to non-voting
members or change the rights of
other classes of members
relative to the rights of the non-
voting members

ONCA

Rights of Non-Voting Members

*Subject to next two slides

• Non-voting
members no votes
under any
circumstances

Corporations Act

Non-voting have voting rights if:

•Extraordinary sale

•Amalgamation

•Continuance to another
jurisdiction

•Change to any rights or
conditions attached to non-voting
members or change the rights of
other classes of members
relative to the rights of the non-
voting members

ONCA

Rights of Non-Voting Members
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Rights of Non-Voting Members &
Fundamental Changes
• ONCA does not include any right for non-voting members to vote – this

means, non-voting members remain just that – non-voting!
• Voting members still have the right to approve fundamental changes but

there are no class approval rights (i.e. no right of class or group to vote
separately on certain fundamental changes) -> this is distinct from
federal non-profit legislation (CNCA)

Fundamental Changes
Include (but are not limited to) amendments to Articles to:
 Change the corporation’s name
 Create a new class or group of members
 Change a condition of membership
 Change the purposes of the corporation
 Add, modify or remove provisions re transfer of membership
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Inspection Rights
Members may examine and take extracts of various records of the
corporation including minutes of board and members’ meetings, past
board and members’ resolutions, register of directors, officers and
members, provided that:

• Right to take extracts of documents is subject to payment of
reasonable fee – other than Articles and By-laws, which members are
entitled to receive (1x) for free

• Examination must occur during corporation’s regular office hours
• Members’ register is subject to additional restrictions

Inspection Rights (Cont.)
What information? When? Action Required by Member

 Financial statements
 Report of the auditor or person who

conducted review engagement
 Any further information respecting

the financial position of the
corporation and the results of its
operations required by the Articles or
the By-laws

1. At annual meetings
2. Not less than 5 days

prior to any annual
meeting

1. None. Stated information must
be presented to members

2. Must inform corporation of
desire to receive the information
in advance

 A copy of the financial statements of
each of its subsidiaries and of each
body corporate, in each case the
accounts of which are consolidated in
the financial statements of the
corporation

On request, during office
hours

Member (or attorney or legal
representative) must make a
request to examine such records
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Right to Requisition Meeting
• Members holding at least 10% of the votes to be cast at the meeting to be held

(or lower % set by By-laws) may requisition the directors to call a members’
meeting

• Requisition:
• May consist of a number of documents
• Must be signed by the requisitioning members
• Must state the business to be transacted at the meeting
• Must be sent to each director and the corporation’s registered office

• Subject to few exceptions, failure of the directors to call a properly requisitioned
meeting within the specified time period (21 days) will trigger right of any
requestioning member to call the meeting directly

Laurie Turner

Member’s Proposals
& Members’
Remedies
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Remedies

Corporations Act
Limited remedies

available to members
in respect of unjust or
inequitable conduct

ONCA
Much broader

remedies available to
members

Remedies (Cont.)
ONCA provides members with numerous remedies:
• Removal of directors by ordinary resolution
• Increased access to financial information of the corporation
• Right to requisition meeting

Each of which were detailed in last presentation
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Remedies (Cont.)
• Member’s proposals
• Dissent rights in respect of prescribed fundamental changes (only applicable to

non-PBC)
• Apply to the court:

• For a compliance order
• To require an investigation of the corporation
• For permission to act in the name of the corporation or

intervene in an action in which the corporation is a party
(i.e. derivative action)

• For an order winding-up the corporation

In a nutshell…
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Right to Make a Proposal
• Any member having a right to vote at an annual meeting is entitled to:
 Give notice of any matter that the member proposes to raise at the meeting
 Discuss at any meeting any matter with respect to which the member would

have been entitled to submit a proposal
• Proposals:

• Must be submitted at least 60 days before the meeting and must not exceed the prescribed
length

• Subject to limited exceptions, must be included with the notice of meeting and, if requested
by the member, must be accompanied by a statement in support of the proposal by the
member who submitted the proposal together with the member’s name and address

• May include nominations for the election of directors if the proposal is signed by not less than
5% of members (or lower % set in By-laws) of a class or group of members entitled to vote at
the meeting at which the proposal is to be submitted

Right to Make Proposal (Cont.)
However.... a corporation is not required to comply with the requirements pertaining to
proposals in the prescribed circumstances, including (for example) where:

• It appears that the primary purpose of the proposal is to enforce a personal claim or
redress a personal grievance against the corporation, its directors, officers or
members

• It clearly appears that the proposal does not relate in any significant way to the
corporation’s activities or affairs

• In the last two years:
 The member failed to present a proposal that they submitted and was included in

a notice of meeting of members
 Substantially the same proposal was submitted to members in a notice of meeting

and the proposal was defeated
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Dissent Rights
• Where a corporation resolves to make certain fundamental changes, a

member who has the right to vote on a resolution in respect of same has
a right to dissent (subject to certain exceptions)

• Only applies where the corporation is not a PBC
• Process for dissent is prescribed by ONCA – includes the member’s

provision of an objection of a proposed fundamental change
• Corporation must provide notice of any resolution that has been passed

to each member who filed an objection; notice must set out the rights of
the dissenting member and procedures to be followed to exercise
dissent rights

Dissent Rights (Cont.)
• In response, member may give notice to the corporation that includes a

demand for payment of the fair value of member’s membership interest
• Member’s delivery of notice of demand for payment triggers termination

of such member’s membership interests – subject to certain exceptions
• Corporation is required to give dissenting members notice of its offer to

pay OR notification that it is unable lawfully to pay
• If no offer is made or member rejects the offer, an application can be

made to the court to fix the value of the membership; court may appoint
appraiser(s)
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Compliance Order
• Members (and prescribed former members) may apply to the court to make an order

directing:
 the corporation
 any director, officer, employee, agent, auditor, trustee, receiver, receiver-manager, or

liquidator of the corporation
to:

1. comply with ONCA, its regulations, or the corporation’s Articles or By-laws; or
2. restrain such person from acting in breach of the foregoing

• Court may make any further order that it sees fit

Derivative Actions
• Members (and prescribed former members) may apply to the court to make

an order granting the member leave:
• to bring an action in the name of and on behalf of a corporation or any of its

subsidiaries
• to intervene in an action to which the corporation or any of its subsidiaries is a party,

to prosecute, defend or continue the action on its behalf

• Court can only make an order of the nature described above if it is satisfied
that the prescribed conditions are met – including that the corporation is
not a religious corporation

• Court can make any order it thinks is fit
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Investigative Order
• Members may apply to the court to direct an

investigation to be made of the corporation or any of
its affiliated corporations

• Court has broad powers in connection with such
investigations – e.g. to appoint or replace inspector;
authorize an inspector to enter any place in prescribed
circumstances; to require a person to produce
documents

• Court’s power is subject to condition that it may only
exercise such powers where it appears to the court
that one of the prescribed actions or omissions has
occurred

Order to Wind-Up
• A corporation may be wound up by order of the court if the court is satisfied that

any of the prescribed actions or omissions has occurred; for example where:
 the powers of the directors have been exercised in a manner that is unfairly

prejudicial or unfairly disregards the interests of members, etc.
 the members have authorized (by special resolution) an application to be

made to the court to wind-up the corporation
• Wind-up order may be made in response to a member’s application (among other

things)
• Court has broad discretion in responding to an order, including to grant the order,

dismiss the application or appoint a liquidator
• If corporation is wound-up, court may make an order dissolving the corporation in

response to any application of a liquidator or other interested person
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Victoria Mitrova

Directors &
Officers

Notable Changes

• Composition of the Board
• Term of Directors
• Standard of Care for Directors
• Directors’ Deemed Assent
• Directors’ Conflicts of Interest
• Changes in Required Officers
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Composition of the Board

• Still must have a minimum of 3 directors, but they no
longer need to be members
• For PBCs, no more than 1/3rd of directors can be employees

• Ex officio directors are permitted

• Articles can provide for a min./max. # of directors
• One-time special resolution can give directors power to fix

# within min./max.

Term of Directors

• Directors are elected at AGMs via ordinary resolution
for a term of no longer than 4 years
• No limit on number of terms

• Staggered terms are permitted

• Directors are able to appoint additional directors
between AGMs
• # appointed cannot exceed 1/3 of directors elected at prior AGM
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Term of Directors (cont’d)

• Directors must provide written consent to take office
within 10 days of election/appointment
• Consent can be given outside of 10 day period
• Does not apply to directors re-elected/re-appointed without

break in term

• Directors may be removed by ordinary resolution
(except for ex officio directors)
• If director elected by specific group/class of members, only that

group/class can remove the director

Standard of Care

• ONCA sets an objective standard of care for directors
and officers

What does this mean?

Must act honestly and in good faith with a view to the best
interests of the corporation

&
Must exercise the care, diligence and skill that a reasonably

prudent person would exercise in comparable circumstances.
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Standard of Care (cont’d)

• ONCA includes a reasonable due diligence defence

• Directors not liable if they exercised the care, diligence and skill
that a reasonably prudent person would have exercised in
comparable circumstances

• Defence includes good faith reliance on financial statements and
reports from officers/employees or certain professionals

Directors’ Deemed Assent
• Director present at meeting deemed to have consented to

any resolution passed unless:
• Dissent is entered into minutes;
• Director requests dissent is entered into minutes;
• Director gives dissent to secretary before meeting terminated; or
• Director submits dissent immediately after meeting terminated.

• Absent directors deemed to have consented unless they
dissent within 7 days of becoming aware of resolution
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Directors’ Conflict of Interest
• ONCA broadens conflict of interest provisions

• Apply to both directors and officers
• Apply where director/officer is (1) party to or (2) a director or officer of, or has a

material interest in, any other person who is party to a material contract or
transaction with corporation

• Directors cannot attend meeting and cannot vote on resolutions
• Remaining directors can constitute quorum

• If all directors are conflicted out, ONCA authorizes members to
approve matter

Directors’ Conflict of Interest (cont’d)
• Subject to the articles and by-laws, directors able to fix

remuneration of directors, officers, and employees

• Directors, officers and members can receive reasonable
remuneration and expenses for any services to the
corporation in another capacity

• Be aware of special rules for charities
• Directors of charities cannot be paid for acting as directors
• However, charities can now pay for other services provided by a director or

a person “connected to a director”
• In addition to ONCA, other rules have to be followed
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Changes in Required Officers

• Directors can designate offices, appoint officers, and may
specify their duties and delegate their powers to them,
subject to certain limitations

• ONCA only requires that the directors appoint a chair

Briana Maguire

Exceptions for
Public Hospitals
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Special Provisions for Public Hospitals

• Rotation of directors – max 5 year term
• Special directors – life, term, or honorary

directors may be appointed
• No voting by proxy permitted
• Not necessary to send notice of meetings to

each member

Q&A
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