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Spike in Minister’s Zoning Orders 



Building Transit Faster Act, 2020

• Elimination of ‘Hearings of Necessity’ for 
priority projects

• Designation of ‘Transit Corridor Lands’

• Corridor control / ‘Corridor Development 
Permits’

• Access for ‘Preview Inspections’ and 
Obstruction Removals 

• Utility Relocation Timelines

• Municipal Service and Right of Way Access 



COVID-19 Economic Recovery Act, 2020
Omnibus legislation amended 20 statutes, including:

• Environmental Assessment Act to introduce a new expedited environmental 
assessment process

• Planning Act to among other things provide the Minister with enhanced order 
making power under section 47, for projects and lands that are not in the Greenbelt 
Area as defined in the Greenbelt Act, 2005 (now referred to as “enhanced MZOs”)

• Building Code Act,1992 to simplify the regulation-making process and transfer 
regulation making authority from the provincial Cabinet to the Minister of Municipal 
Affairs and Housing

• Public Transportation and Highway Improvement Act to simplify the expropriation 
process; and enact the Transit-Oriented Communities Act, 2020



Transit-Oriented Communities Act, 2020

Section 1(e) defines a “transit-
oriented community project” to mean:

“… a development project of any 
nature or kind and for any usage 
in connection with the 
construction or operation of a 
station that is part of a priority 
transit project, and includes a 
development project located on 
transit corridor land within the 
meaning of the Building Transit 
Faster Act, 2020…”

Source: Infrastructure Ontario 



Ontario Rebuilding and Recovery Act, 2020

Source: Metrolinx 2041 Regional Transportation Plan 



Supporting Broadband and Infrastructure 
Expansion Act, 2021 

• Expanded municipal service and right of 
way access

• MZOs not required and are deemed to 
never have been required to be 
consistent with the Provincial Policy 
Statement (unless in Greenbelt Area).



Accelerating Access to Justice Act, 2021

Significant amendments to the expropriation and dispute resolution process, including:

• Expanded exemption for ‘Hearings of Necessity’ for additional projects

• Creation of the Ontario Land Tribunal (“OLT”)

• Elimination / amalgamation of the Board of Negotiation

• Costs under s. 32 of the Expropriations Act

• Statutory interest under s. 33 of the Expropriations Act



More Homes for Everyone Act, 2022 

• Amendments to ss. 42 and 51.1 of the 
Planning Act to provide alternative 
parkland dedication requirements for 
land designated as ‘transit-oriented 
community land’ under the Transit-
Oriented Communities Act, 2020.

• Ability of the Province to declare land in 
a transit-oriented community that has 
easements or below-grade 
infrastructure as being 
“encumbered”, with the effect that the 
land must be conveyed for parkland or 
other public recreational purposes.

• Introduction of the ‘Community 
Infrastructure and Housing 
Accelerator’



New Legislative Landscape 

Expedited process for 
access and property 

acquisitions/expropriations

Ability to capture enhanced 
value of private property to 

fund projects

Broadened purpose for 
property 

acquisitions/expropriations

New utility relocation 
timelines and municipal 

obligations regarding 
municipal service and right 

of way access

Increased provincial role 
with respect to land use 

planning for developments 
related to projects

Amended dispute 
resolution process and 

statutory requirements for 
the determination of 

compensation
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York Region will experience the largest share of population growth
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York Region Rapid Transit Network 
completes the missing links
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Yonge North Subway Extension 

is Council’s #1 Priority

8 km extension

4 new stations

Bridge and High-Tech stations at 

grade

Potential for 2 additional stations

Maintenance and storage facility 

north of High Tech Station

To be built by Metrolinx
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Toronto York Spadina 

Subway Extension

Opened in December 2017

7.6 km in length

All underground

6 new stations

2 stations in York Region and one on 

the border

Built by the TTC

Toronto-York Spadina Subway 
Extension
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Building Transit Faster Act, 2020

Five main parts to the Act:

1. Corridor Development Permits

Similar to authority granted to TTC for TYSSE

2. Ability to Enter Lands

Helps to Streamline Process

3. Land Assembly

Removes Hearing of Necessity

4. Utility Company Cooperation

Obligating utility companies to certain 

timelines

5. Municipal Service and ROW Access

Focus of Presentation
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BTFA: Benefits

Streamline and expedite project 
implementation

Reduces risk of delay

Provides certainty to potential project 
bidders

Helps to remove conflicts from other 
developments

Stronger coordination with utility companies

Toronto-York Spadina Subway Extension
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BTFA: Potential Implications

Province has acknowledged that the usual 

processes generally work well

Province will only exercise authority if necessary to 

mitigate potential delay

Act provides broad authority to temporarily close 

roadways or use, access or modify municipal 

services 

Final decisions rest with Province/Metrolinx

Process is evolving – full implications may not be 

known for some time

Project delivery agreements between York and 

Province still under negotiation
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Scarborough Subway Extension tunnel boring machine 
(Source: Ground Engineering)



BTFA: Potential Challenges

Coordination across multiple municipal & 

Provincial jurisdictions

▪ Toronto, Markham, Vaughan Richmond Hill 

and York Region

▪ MTO, MOI, Metrolinx, IO

Need for enhanced level of municipal 

coordination

Multiple “step-by-step” agreements vs. one “all-

encompassing” agreement

Balance Province’s need to implement project 

while recognizing municipal responsibility for 

infrastructure

High Tech TOC (Source: Engagehightech.ca)
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BTFA: Potential Challenges (cont’d)

Defining future operating responsibilities 
and potential impact on design

Responsibility for longer term implications of 
temporary access authority 

Ensuring coordination of utility relocations 
with municipal consent process
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Scarborough Subway Extension tunnel launch site 
(Source: Metrolinx)

Scarborough Subway Extension tunnel launch site 
(Source: Metrolinx)



Transit-Oriented Communities Act, 2020

Three main parts to the Act:

Province can designate TOC sites with broad authority

▪ Minister’s Zoning Order

Provincial authority to enter into 3rd party agreements

▪ Developers / Private Landowners

Development process led by the Province

▪ Removes Regional and local planning approval 

process

Source: Infrastructure Ontario
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Bridge Station TOC

Bridge TOC (Source: Engagebridge.ca) Bridge TOC (Source: Engagebridge.ca)
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High Tech Station TOC

High Tech TOC (Source: Engagehightech.ca)High Tech TOC (Source: Engagehightech.ca)
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Transit Oriented Communities: Goals

Many TOC goals are consistent between the 

Province, Region and local municipalities:

▪ Higher density around stations

▪ Developing complete vibrant communities

▪ Increase transit ridership and reduce traffic 

congestion

▪ Increase housing supply and jobs with access to 

transit

▪ Positive value capture for the Province to 

maximize transit investment while reducing 

taxpayer burden
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Source: Province of Ontario



TOC: Potential Implications

Source: Province of Ontario
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1. Mis-alignment with secondary plan visions

▪ Magnitude of proposed population and densities 

▪ Alignment with Regional/local plans – need for 

additional infrastructure

▪ Ratio and mix of uses to ensure live/work balance 

and create a destination

▪ Adequate parks and community services/amenities

▪ Fine-grained street network

▪ Affordable housing

2. Provincial TOC process

▪ Engagement with Councils and the public

▪ Minister Zoning Orders

▪ Agreements

3. Financial implications and framework

▪ Development charges / community benefits 

▪ Implementation of TOC and cost overruns 



MZO: Potential Implications
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1. MZOs:

▪ Permitted through Section 47 of the Planning Act

▪ Issued by the Minister of Municipal Affairs and Housing

▪ Includes permitted uses, zoning requirements, terms of use, 

etc.

▪ No public notice or hearing required

▪ Not subject to appeal before the LPAT

2. Enhanced MZOs:

Bill 197 – COVID-19 Economic Recovery Act, 2020 allows the 
Minister to make “Enhanced MZOs” to “specified land”

▪ May override municipal Planning Act authority for site plan 
approval

▪ Requires various potential downstream agreements/MOUs 
between the landowner and the municipality concerning 
certain site plan matters



Potential for Other TOC Sites
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@VivaNext

Paul May Rose Suppa

thank you

paulmay.yr@gmail.com rose.suppa@york.ca
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What are the impacts of climate change 
today?



Severe Flooding



Increasing Wildfires



Extreme Cold and Snowstorms



Council of Canadian Academies 
“Canada’s Top Climate Change Risks” (2019)

12 Major Risks

1. Agriculture and food
2. Coastal communities
3. Ecosystems
4. Fisheries
5. Forestry 
6. Geopolitical dynamics
7. Governance and capacity
8. Human health and wellness
9. Indigenous ways of life
10. Northern communities
11. Physical infrastructure
12. Water

Most Acute Risks

1. Physical infrastructure
2. Coastal communities
3. Northern communities
4. Human health and wellness
5. Ecosystems
6. Fisheries



Now or Never: UN IPCC Mitigation of Climate 
Change Report (2022)

Key Findings: 
1. Global GHG emissions continue to rise, but 

in pathways that limit warming to 1.5 
degrees C, they peak before 2025

2. No room for building new fossil fuel 
infrastructure

3. Rapid transformations across all systems 
required to avoid worst climate impacts

4. Changes in lifestyle/behaviours can 
significantly mitigate climate change

5. Limiting global temperature rise to 1.5 
degrees C impossible without carbon 
removal

6. Climate finance for mitigation must be 3-6x 
higher by 2030 to limit warming to below 2 
degrees C



Over 516 Canadian Municipalities Declared 
Climate Emergencies (2019)

20. Peterborough (September 23)
21. Woolwich (September 24)
22. Wilmot Town Council (September 24)
23. Kenora (September 17)
24. Toronto (October 2)
25. Wellesley Town Council (October 8)
26. Barrie (October 7)
27. Waterloo (October 9)
28. Peel Regional Council (October 24)
29. Brantford (November 13)
30. Collingwood (October 28)
31. Central Elgin (October 28)
32. Windsor (November 18)
33. Meaford (November 18)
34. Cobourg (November 25)
35. Brant County (November 26)
36. Tecumseh Town Council (December 10)
37. Amherstburg Town Council (December 11)
38. Pickering (December 16)

1. Kingston (March 6)
2. Hamilton (March 27)
3. London (April 23)
4. Burlington (April 23)
5. West Nipissing (April 23)
6. Ottawa (April 24)
7. St. Catharine's (April 29) 
8. Halton Hills (May 6)
9. Greater Sudbury (May 28)
10. Prince Edward County (May 28) 
11. Vaughan (June 4)
12. Brampton (June 5)
13. Sarnia (June 17)
14. Mississauga (June 19) 
15. Kitchener (June 24)
16. Oakville (June 24)
17. Chatham-Kent (July 15)
18. King Township (July 8)
19. Milton Town Council (July 22)



Financial Accounting Office,
Costing Climate Change Impacts to Public Infrastructure 
Report (2019)



Ontario’s Climate Change Impact Assessment 
(2020)
• First ever multi-sector climate change impact assessment
• Strengthen Ontario’s resilience to climate change impacts
• Aim to understand how climate change will affect:

Communities Critical 
infrastructure Economies Natural 

environment 



ONEIA Resilient Infrastructure Report (2021)

Key Recommendations:

1. Align National Building Code and 
provincial codes to changing reality

2. Develop new programs to support 
whole building energy consumption and 
peak demand improvements

3. Create Ontario Digitization policy 
supporting a decentralization policy for 
small, rural and northern communities

4. Changes to the Planning Act and other 
legislation 

5. Incorporate international guidance into 
the Climate Risk Assessment for 
Ontario 



What Can/Should Municipalities do?



Municipal Responses to Climate Change 

Growth 
management

Increase intensification and density, mixed-use communities, support transit systems 

Transportation Promote carpooling, transit, walking, cycling 

Energy Conservation, renewable and district energy sources, use waste before final disposal

Natural hazards Resilience to surface water, groundwater, stormwater, flooding

Heritage Protect/restore and improve diversity/connectivity of natural features, 

Agriculture Improve economic viability of farming and protect land suitable for agriculture

Water Use watershed/sub-watershed planning, analyze risk of public infrastructure to water 
resources



Tools for Local Climate Action 

Municipal Tools for Climate Change Adaptation and Mitigation:

• Official planning documents
• Strategic plans
• Zoning
• Project-based development management 
• Guidelines for design 
• Integrated asset management 
• Environmental assessments 
• Ensuring investment in infrastructure aligned with growth, inclusion and equity 



Integrate Climate Considerations Into Day-to-Day 
Municipal Governance and Operations 
Build awareness among elected officials, staff, 
and community:

1. Better understand and respond to localized 
impacts

2. Leverage ongoing decisions and processes
3. Identify the need for other planning

Access the Canadian Centre for Climate 
Services (CCCS) for climate data and integration 
resources:
• Development applications
• Infrastructure capacity and design standards
• Restoring natural assets
• Public tenders



Municipalities Committed to Net-Zero 
London Climate 

Emergency Action Plan
Markham Municipal 

Energy Plan (by 2050) 
City of Toronto’s Net Zero 

Existing Buildings Strategy



AMO Climate Change Series: Municipal Role in 
Environment Protection

Five Papers to Date:

1. Flooding, Climate Change and 
Municipal Response (October 2020)

2. The Environmental Footprint of 
Telecommunications (February 2021)

3. Building Retrofits and Deeper Energy 
Savings (April 2021)

4. Recommendations for the Diversion of 
Food and Organic Waste in 
Ontario (August 2021)

5. Using Distributed Energy Resources  to 
Fight Climate Change (September 
2021)



Council of Canadian Academies,
“Building a Resilient Canada” (2022)

Key Findings:

1. Climate change adaptation must be fully integrated 
into disaster risk reduction (DRR) activities, 
policies and tools to optimize the efficiency of 
public investments in disaster resilience

2. Must overcome barriers like disciplinary and 
departmental silos, conceptual and terminological 
differences, and jurisdictional misalignments, while 
accounting for cognitive biases

3. Must adapt information systems to the needs of 
decision makers and flexible funding, financing 
and insurance arrangements to support proactive 
investment 

4. Whole society collaboration and government 
mandates are necessary 



Recent Reports / Future Resources



Opportunities to Build Forward Better 

Assess 
infrastructure 

priorities

Understand risks 
in relation to 

priorities 

Consult 
resources to 
proactively 

address risks 
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Challenges in Municipal Construction Projects



Introduction
Background:

• Municipal construction projects vary significantly in size, scope, complexity.

• Prevailing challenges: fiscal constraints, staff capacity, unpredictable market 
conditions, inflexibility.

Overview:

• Common risks and challenges in municipal construction projects.

• Tools/strategies available at various stages in project delivery.

• Timely things to consider in the current economic climate.



Risk Analysis
• First step in managing risk is identifying risk.

• Benefits and challenges of standardized processes.

• Disconnect between risk identification as a procedural step and risk allocation in 
contract.

• Project delivery method is a fundamental decision for risk allocation framework.



Common Project Delivery Methods
Design-Bid-Build
• Owner retains design consultant to prepare 

drawings and specifications.

• Construction contractors bid on pre-designed 
project.

• Typically awarded on a low-bid basis. May be 
combined with pre-qualification process.

• Standard form available – CCDC 2 Stipulated 
Price Contract.

• Ability to modify standard form through 
supplementary conditions.



Common Project Delivery Methods (Cont.)
Design-Bid-Build
Benefits:
- Familiar to both municipalities and contractors, and 

widely used. 
- Stipulated price provides a degree of up-front cost 

certainty.
- Good choice for relatively simple projects, where 

design completed prior to tender.
Drawbacks:
- Contractor prices in risk premium. In current 

economic climate, contractors and subcontractors 
unwilling/unable to commit to pricing.

- Contractor not involved in design, which can result 
in costly changes and delays.

Consider:
- Cost escalation clauses.



Common Project Delivery Methods (Cont.)

Construction Management
• Owner retains construction manager (CM) to 

provide pre-construction advisory services and 
carry out the construction.

• During construction, CM retains subcontractors 
similar to the role of general contractor under 
traditional model.

• Cost-plus pricing structure. Ability to convert to 
guaranteed maximum price.

• Standard form available – CCDC 5B Construction 
Management Contract for Services and 
Construction. Can modify with supplementary 
conditions. 



Common Project Delivery Methods (Cont.)
Construction Management
Benefits:
- More collaborative relationship between owner and CM. 
- Beneficial for complex projects with greater risk of dispute 

between designer and builder. 
- Potential for innovation/cost-savings by having contractor 

involved during design. 
- Construction can proceed in stages prior to completion of all 

designs. 
Drawbacks:
- Less up-front cost certainty. Can be difficult to implement 

conversion to GMP or fixed price. 
- CM fee as a percentage of construction cost does not 

incentivize cost savings.
Consider:
- Ways to incentivize cost-savings or provide greater cost 

certainty (fixed CM fee, fixed general conditions, alternative 
contract structuring that allows for GMP from outset)



Supply and Novation for Long-lead Items
• Owner can enter into supply agreement for long-lead items such as materials and major 

equipment.

• Owner, supplier and general contractor enter into a novation agreement.

• Supplier becomes a subcontractor of general contractor for the construction project into which the 
materials/equipment will be incorporated.

• Benefits:
o Mitigate supply risk.
o Mitigate anticipated delays on construction project.
o Ability to lock-in pricing.

• Drawbacks:
o Coordination challenge in procuring equipment prior to tendering construction project.
o Owner bears risk under the supply agreement until it is successfully novated.



Challenges During Construction

Site Conditions
• Unforeseen or materially different site conditions

can result is significant costs and delays.

• Challenges inherent in designing based on
background reports (i.e. geotechnical) with
limitations and disclaimers.

• Allocation of risk of unforeseen or materially
different site conditions.



Challenges During Construction (Cont.)
Force Majeure – Excusable Delays
• Scope
• Notice requirements
• Current trends/considerations

Supply Chain Disruptions 
• Material price escalations 
• Challenges for fixed price contracts 
• Potential solutions? (alternative 

contracting models, price escalation 
clauses)



Challenges During Construction (Cont.)
Liquidated Damages
• Genuine pre-estimate of damages owner will likely incur if 

scheduled date is not met.

• How to determine the amount? How to apply them?

• Benefits:
o Compensate owner for impact of delays.

• Drawbacks:
o Contractors make allowances for liquidated damages in bid 

price.
o Subject to challenge.

• Consider:
o Limitation of liability 

̶ When and why to consider it.
̶ How to determine reasonable cap.
̶ Exclusions.



Dispute Resolution
Key considerations for project contracts:

- Consider interaction between Consultant findings and claim submissions 

- Consider using a staged DRP (e.g. negotiation, mediation, arbitration/litigation)

- Consider pros and cons of arbitration versus litigation 
- If the DRP contemplates arbitration, various issues to consider including: number 

of arbitrators, appointment, seat, joinder of third parties, staying of lien 
proceedings, etc. 

- Consider interaction with statutory adjudication process 



Closing Comments

• Risk analysis early and ongoing. 

• Risk distribution through project delivery model and contract terms.

• Uncertain times test established practices.

• Importance of project governance.
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•Section 106 of the Municipal Act, 2001 

• The Anti-Bonusing Provision 

Article 

• Kussner, Barnett H. "The Anti-Bonusing Provision of 
the Municipal Act in the Context of Complex Commercial 
Transactions" in Ontario Bar Association, Annual 
Institute, Municipal Law I - Cool Topics in  Municipal and 
Planning Law, February 9-11, 2012 



Cases under Section 106 

• Friends of Lansdowne Inc. v. Ottawa (City) 2012 ONCA 273, 110 O.R. (3d) 
I, 349 D.L.R. (4th) 41 (affirming Friends of Lansdowne Inc. v. Ottawa (City) 
2011 ONSC 4402, 17 O.R. (3d) 104) 

• Vincorp Financial Ltd. v. Oxford (County) 2014 ONSC 2580 (affirmed, 
Vincorp Financial Ltd. v. Oxford (County) 2014 ONCA 876) (leave to appeal 
to the Supreme Court of Canada dismissed, May 21, 2015) 

• 1085459 Ontario Ltd. v. Prince Edward (County) (2005), 77 O.R. (3d) 114 
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Section 110 of the Municipal Act, 2001/
Section 252 of the City of Toronto Act, 2006

• Expressly authorizes financial and other assistance that is 
otherwise prohibited

• Technical requirements apply to all Section 110/252 
agreements

• Authorizes exemptions from taxation for municipal and 
school purposes and from development charges – special 
technical requirements apply



Municipal and School Capital Facilities-Agreements and Tax 
Exemptions, O. Reg. 603/06 made under the Municipal Act, 
2001 and O. Reg. 598/06 made under the City of Toronto Act, 
2006

• Prescribes 19 classes of eligible facilities

• Special technical requirements apply to specific 
classes of facilities
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Municipal Services Corporations

• Section 203 of the Municipal Act
• O.Reg 599/06

• Section 148 of the City of Toronto Act
• O.Reg 609/06 and 295/09



Benefits of MSC
• Independent person at law

• Board Management and Business Expertise

• Recognized Business Vehicle

• Efficient Business and Corporate Procedures

• Natural Person Powers/Expanded Financing Authorities



Restrictions and Conditions

• Numerous restrictions and conditions that 
must be adhered to that are set out in the 
Acts and Regulations



Other Procedures that Must Be Followed
• Business Case

• Public Consultation

• Asset Transfer Policy

• Municipal Capital Facility Agreement
and By-Law



Governance, Governance, Governance

• Appropriate allocation of oversight/control, 
authority and responsibility

• Restrictions on Board Authority/requirement 
of Shareholder Approval

• Reporting structures to Shareholder
• Councillors and the Board
• Unanimous Shareholder Declaration
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Infrastructure Ontario Loan Program



IO Municipal Loan Facilities of Note in a Rising 
Interest Rate Environment

• Floating Rate Capital Loan: 

• Pay interest only for up to 5 years
• Use revenue generated by project to pay down principal 

amount prior to converting to debenture  

• Straight to Debenture By-Law: 

• Can be used to issue debenture(s) faster with less 
documentation



Municipalities, Long-Term Care Facilities, and 
Affordable Housing 

• IO loan program offers low interest rates, long 
amortization period

• Municipal borrowing on behalf of municipal LTCs 
and affordable housing 

• Municipal support for stand-alone LTCs and 
affordable housing



Contact Us 
Miriam Bernardo, Client Relationship Officer - Northern Region
miriam.bernardo@infrastructureontario.ca Office: 647-264-0835

Nofel Alam, Senior Relationship Manager – Eastern Ontario
nofel.alam@infrastructureontario.ca Mobile: 647-523-4192

Michael Dorman, Senior Relationship Manager – Central Region
Michael.Dorman@infrastructureontario.ca Mobile: 416-997-7144 | Office: 647-264-9743

Anthony J. Pizans, B.Sc. Senior Relationship Manager - Southwest Region
anthony.pizans@infrastructureontario.ca 647-264-4685

Jennifer Hutcheon (she, her)  Vice President – Loan Operations & Customer Relations
jennifer.hutcheon@infrastructureontario.ca Mobile: 647-236-2760 | Office: 647-264-3654

Bernadette Chung (she, her)  Director, Legal Services 
bernadette.chung@infrastructureontario.ca 647-264-2000

www.infrastructureontario.ca
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mailto:nofel.alam@infrastructureontario.ca
mailto:Michael.Dorman@infrastructureontario.ca
mailto:anthony.pizans@infrastructureontario.ca
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http://www.infrastructureontario.ca/


Q & A



Thank you for joining us!

For more from WeirFoulds, follow us on:

And subscribe to our newsletters at: 
weirfoulds.com/newsletter

@WeirFouldsWeirFoulds LLP
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